STATEMENT OF
THE ILLINOIS FORENSIC SCIENCE COMMISSION
REGARDING THE 2-HOUR SAMPLE COLLECTION TIME
IN 625 ILCS 5/11-501(A)(7)

This statement responds to requests by the DUI Cannabis Task Force and the Illinois State Police
for the Illinois Forensic Science Commission to examine scientific research relevant to Illinois
laws addressing driving under the influence of cannabis (“DUI-cannabis”). This statement
addresses the issue of whether a scientific basis for supporting a change to the 2-hour sample
collection time in 625 ILCS 5/11-501(a)(7) was identified by the Commission.

Background

Prior to the passage of Public Act 99-697 (eff. 7-29-16), Illinois’s DUI statute provided, in relevant
part, that “[a] person shall not drive or be in actual physical control of any vehicle within this State
while: *** there is any amount of a drug, substance, or compound in the person’s breath, blood,
or urine resulting from the unlawful use or consumption of cannabis listed in the Cannabis Control

Act #¥* 2 625 ILCS 5/11-501(a)(6) (2015).

Following the passage of legislation in Illinois allowing for the medicinal use of cannabis and the
decriminalization of possession of small amounts of cannabis, the General Assembly enacted
amendments to Subsection (a)(6) of Illinois’s DUI statute and added Subsection (a)(7) to 625 ILCS
5/11-501." Subsection (a)(7) of the DUI statute currently provides:

“A person shall not drive or be in actual physical control of any vehicle within this
State while: *** the person has, within 2 hours of driving or being in actual physical
control of a vehicle, a tetrahydrocannabinol concentration in the person’s whole blood
or other bodily substance as defined in paragraph 6 of subsection (a) of Section 11-
501.2 of this Code ***.” 625 ILCS 5/11-501(a)(7) (2024).

Subsection (a)(7) of the DUI statute is commonly referred to as the per se DUI-cannabis provision
because the subsection requires the presence of a threshold amount of delta-9 tetrahydrocannabinol
(“delta-9 THC”) in a person’s whole blood or other bodily substance as defined by the Illinois
Vehicle Code." " V Subsection (a)(7) of the DUI statute also requires that the sample of whole
blood or other bodily substance subjected to toxicological testing be collected within 2 hours of
when the person drove or was in actual physical control of a vehicle.’

In Public Act 101-27, the General Assembly enacted the Cannabis Regulation and Tax Act which,
beginning on January 1, 2020, generally legalized the recreational use of cannabis by adults in
Ilinois."" Public Act 101-27 also created the DUI Cannabis Task Force to study the issue of driving
under the influence of cannabis.""



In its August 3, 2022 Report, the DUI Cannabis Task Force did not reach a consensus on
recommendations for legislative amendments to the DUI-cannabis sections of the DUI statute (625
ILCS 5/11-501(a)(4) and (a)(7)). The Task Force, however, “identified challenges with the existing
driving under the influence of cannabis statute[,]” specifically Subsection (a)(7), and noted that
“[t]he Illinois Forensic Science Commission is expected to continue to analyze *** research and
make recommendations for ongoing changes to the law as supported by science.” 'l

Consistent with the DUI Cannabis Task Force Report and the Illinois Forensic Science
Commission’s statutory charge,™ the Public Policy Subcommittee of the Illinois Forensic Science
Commission began studying scientific issues related to the per se DUI-cannabis provision of the
Illinois Vehicle Code in December of 2022.

To obtain a comprehensive understanding of the metabolism of delta-9 THC and how toxicological
analysis of biological samples are used in the investigation and prosecution of DUI-cannabis cases
in Illinois, the Public Policy Subcommittee heard presentations from and engaged in robust
discussion with subject matter experts in forensic toxicology from agencies including the Illinois
State Police and the Northeastern Illinois Regional Crime Laboratory, and Regional Toxicology
Liaisons supporting the National Highway Traffic Safety Administration (NHTSA).

The subcommittee also heard presentations from law enforcement professionals and prosecutors,
including Illinois State Police Troopers and one of Illinois’s Traffic Safety Resource Prosecutors
(TSRP). Additionally, the subcommittee examined sample collection and testing practices and
DUI laws in Illinois and in other states. Finally, the subcommittee reviewed forensic toxicology
standards, studies, peer-reviewed journal articles, and secondary sources related to cannabis
impairment.

The Commission acknowledges that there are non-scientific challenges for law enforcement
related to the collection of biological samples and the investigation of suspected DUI-cannabis
incidents. The challenges identified include issues related to law enforcement sample collection,
such as the availability of electronic search warrants, the availability of drug recognition experts
(DREs) used when prosecuting DUI-cannabis under an impairment theory pursuant to 625 ILCS
5/11-501(a)(4),* and the shortage of law enforcement phlebotomists, as well as a need for increased
training opportunities for DUI-cannabis prosecutors. The Commission’s Statement does not
address these challenges, but rather is limited to the issue of whether a scientific basis exists to
support a legislative change to the 2-hour sample collection time in 625 ILCS 5/11-501(a)(7).

On December 16, 2024, the Public Policy Subcommittee presented its findings to the Illinois
Forensic Science Commission and the Commission voted to issue this Statement regarding
whether the current state of scientific research and the sound practice of forensic science support
a legislative change to the 2-hour sample collection time in Subsection (a)(7) of Illinois’s DUI
statute.



Statement

The Illinois Forensic Science Commission has not identified a scientific basis for supporting
change to the 2-hour sample collection time in 625 ILCS 5/11-501(a)(7).

Findings

A simplified description of delta-9 tetrahydrocannabinol (“delta-9 THC”) metabolism is that once
smoked or ingested, delta-9 THC enters and leaves the bloodstream because of distribution into
other bodily tissues such as the brain.X! The metabolism of delta-9 THC is completed via
conversion to other currently non-controlled compounds excreted in feces and urine. As such,
blood should be collected in addition to urine in Illinois during DUI investigations because urine
is not an appropriate matrix for detecting delta-9 THC X' Xiit xiv xv

Delta-9 THC concentrations in blood typically peak during the act of smoking, decline rapidly,
and often fall below 5 ng/mL less than three hours after smoking' *I' Following oral
administration (a.k.a. consumption), delta-9 THC concentrations peak at one to three hours and
generally are lower than after smoking X! XX An individual’s intake frequency, metabolism, and
personal elimination rate impact the delta-9 THC concentration in blood. *

Unlike alcohol (ethanol), toxicologists cannot conduct back extrapolations for delta-9 THC
concentration based on delta-9 THC levels detected after an elapsed time. As such, toxicologists
cannot determine based on toxicological testing of a blood sample (1) how much delta-9 THC a
person smoked or consumed prior to driving or being in actual physical control of a vehicle, or (2)
how much delta-9 THC was present in a person’s blood when they drove or were in actual physical
control of a vehicle.

Through the standards development process, the scientific community has provided guidance to
forensic toxicologists and users of their data on what is scientifically appropriate to address in
written opinions and testimony. Notably, per ANSI/ASB Best Practices Recommendation 037
“Guidelines for Opinions and Testimony,” “[a] toxicologist should not perform extrapolation
calculations for drugs other than ethanol[,]” and, “[a] toxicologist should not imply impairment of
an individual based on analytical findings from urine, hair or other matrices unless supported by
the literature,” X Xxii il

The Forensic Science Commission will continue to monitor new scientific studies and publications
related to cannabis impairment and forensic toxicological testing and will issue additional or
revised statement(s) if warranted.

" See P.A.99- 697 (eff. 7-29-16) and P.A. 101-363 (eff. 8-9-19).
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